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Chapter 1 

INTRODUCTION 



1.1. This paper seeks views on proposals to improve the operation of the system of jury trials 
in Scotland, and on the arguments for and against retention of the not proven verdict 
and the introduction of a two verdict system. 

1.2. This is the third consultation paper in the Government’s current review of the criminal 
justice system. The first paper, published in June 1993, examined the issue of the veiy 
small proportion of trials which go ahead on the date fixed, and considered the impli- 
cations in terms of the waste of witness time, as well as that of prosecutors and the courts 
themselves. The second consultation paper, on criminal legal aid, was published in 
November 1993 and noted that, despite the growing cost of criminal legal aid, there 
was widespread concern that it may not be properly targeted on the most appropriate 
cases. It set out proposals for the cost effective provision of legal aid in criminal cases, 
taking into account the Government’s overall responsibility for the efficient operation 
of the criminal justice system and for the value for money to be achieved on behalf of 
the taxpayer. A fourth consultation paper, on sentencing and appeals, will be published 
soon. 

1.3. Running through this review exercise is a unifying theme. The Government attaches a 
high priority to maintaining the quality of our system of justice and recognises that, to 
achieve this, it is essential, that the system must have the support of the public at largo. 
It follows that the system must acknowledge its dependence upon the public, take 
account of their needs and arrange its business so as to minimise the inconvenience to 
those who come into contact with the system, including those cited for jury service, It 
is estimated that of 72,000 persons who each year attend court or stand by to attend for 
jury service, only 20,000 serve on a jury, while the remaining 52,000 are not in the end 
needed. This paper accordingly examines ways in which the jury system might be mod- 
ified to keep inconvenience to potential and actual jurors to a minimum while main- 
taining the quality of our system of justice. 

1.4. The Justice Charter for Scotland promised improvements in the service provided to 
jurors. The Scottish Courts Administration is issuing new information booklets for jurors 
to explain why they have been called for jury service, what will be expected of them if 
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they are chosen to serve and what will happen in court. A programme of improvements 
to court buildings is providing more comfortable accommodation for those waiting to 
serve and dealing with any problems of access. Since April 1992 all courts have pro- 
vided a special helpline on which prospective jurors can call a recorded message telling 
them whether they are needed at court the following day. 

1.5, The question of what verdicts are available and how they should be used must be of 
substantial interest to citizens who are asked to serve on juries. However, the paper 
points out that the debate about the future of the not proven verdict is not simply con- 
cerned with jury trials, since the not proven verdict is available to and returned by judges 
sitting alone in all summary courts. The paper accordingly begins by considering the 
operation of the jury system, and then discusses the future of the not proven verdict. 
The consequences for juries of any change in the three verdict system, such as the argu- 
ments for and against retention of the simple majority system, are discussed as the 
Hnking issue between consideration of juries and verdicts. 

1.6. The Government would welcome the fullest possible debate on these important issues 
before it reaches firm conclusions on the way forward. The paper sets out some pro- 
posals tor change which the Government sees as desirable in principle, and invites views 
on other issues without making positive proposals. The Government emphasises, 
however, that in relation to this paper as to the others which form part of the review, it 
will take careful account of comments received from all quarters before it reaches con- 
clusions. 
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Chapter 2 

JURY SERVICE 



2.1. Jury service is an extremely important duty which plays a significant part in our crimi- 
nal law. It is an essential feature of our system of jury trial that juries should as far as 
possible be representative of socie ty as a whole. Most citizens accept the importance of 
jury service and the justification for giving up some of their time to perform that duty. 
There is a need to ensure that the system gives due weight to the interests of the 
citizens who are being asked to serve as jurors, and that the courts do all they can to 
obtain juries which are both willing to serve and fully representative of society as a 
whole. 

2.2. This paper considers tire process and rales by which members of the public are called 
for jury service and makes proposals for reducing the waste of jurors’ and the courts’ 
time, improving the experience of those called for jury service and securing juries which 
are more representative of society as a whole. 

THE FUNCTIONING OF JURIES 

2.3. This paper does not examine the functioning of the jury as a decision-making body. 
Enquiry into the proceedings in the jury room in particular eases has always been dis- 
couraged for good reasons. Nothing should bo done to expose jurors to external pres- 
sure concerning decisions they are in the course of making or have made. I lowever the 
law which is designed to protect juries from such pressure, the Contempt of Court Act 
1981, also has the effect of preventing bona fide research into the effectiveness of the 
jury in general - an issue which is of considerable importance. The Royal Commission 
on Criminal Justice 1 proposed (recommendation 1) that the Act should ho amended 
to allow bona fide research, and the Government is considering this recommendation. 



‘Royal Commission on Criminal Justice Report Cm 2263 
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Chapter 3 

THE SELECTION OF JURIES 



3.1. The procedure for selecting a jury is described in Annex A. B riefly, the clerk of the court 
obtains a list of names randomly drawn from the electoral roll; sends to each of them 
a Revisal Notice requesting certain details necessary to establish their eligibility; draws 
up a List of Assize containing enough names to supply a court sitting; cites those jurors 
to court for the relevant dates; and finally conducts a ballot from those who attend on 
the day of trial to select fifteen for each trial. 

3.2. No central record of the number of people cited for jury service, or of the number of 
people who actually serve, is kept. However we know that there are about 1,300 jury 
trials held each year in Scotland. This means that just under 20,000 people will actually 
serve on a jury. Using recent research (see below) and the experience of court clerks in 
the larger courts it is possible to estimate that about 100,000 people are cited for jury 
service each year. The remaining 80,000 will not serve for a variety of reasons, perhaps 
because they have been excused, or because the trials they have been cited for will not 
take place, or because their selection is challenged by the prosecution or defence, or 
because they are simply not selected in the ballot which takes place on the day of trial. 

RESEARCH ON JURY SELECTION 

3.3. In order to shed light on the relative importance of the factors which affect the numbers 
of potential jurors who fall out of the selection process at each stage, The Scottish Office 
commissioned a small scale research study based on the selection of jurors in Edinburgh 
and Glasgow. A summary of the initial results of this research is at Appendix 1. Figure 
1 illustrates the number of potential jurors who dropped out at each stage, based on six 
months 5 data from Edinburgh Sheriff Court (the findings from the other courts were 
broadly, similar, although the numbers available to study were smaller). In summary, 
only 68% of those sent Revisal Notices were contacted; 27% were then excluded because 
of ineligibility or because they had a right to be excused; 10% were excused by the clerk 
of court; 1% failed to turn up at court and 1% were objected to by the defence or 
prosecution. At the end of the process only 30% of those approached were available 
and eligible for jury service, and 8% actually served. 
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Figure 1 Attrition in the process of juror selection in Edinburgh Sheriff Court (based 
on information collected for the period February- August 1993) 




3.4. The fact that such a large proportion of the potential, jurors approached will not be used 
raises two issues of concern. Firstly, that such a reduction of what started out as a ran- 
domly selected pool of jurors may result injuries which are less representative than they 
ought to be. Secondly, that large numbers of people may be inconvenienced unneces- 
sarily, and so may become disenchanted by the experience and perhaps less willing to 
carry out jury duties in the future. The following sections of this paper discuss in more 
detail the succeeding stages of the jury selection process and the various influences on 
selection. Where appropriate, views are sought on proposals for change. 

THE ELECTORAL REGISTER 

3.5. The Electoral Register, from which the names of prospective jurors are drawn, is not 
always complete or up to date. According to the Office of Population Censuses and 
Surveys about 7% of the eligible population are not registered. It is likely to be most 
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deficient in young people, those living in rented furnished accommodation and new 
Commonwealth citizens 2 . The number of inaccurate addresses in the register rises sig- 
nificantly during the year in which it is in force. The Royal Commission on Criminal 
Justice has urged (recommendation 213) electoral registration officers to ensure that 
electoral rolls are comprehensive and the Government endorses this recommen- 
dation. 



THE REVISAL NOTICE 

3.6. Another source of potential bias in jury selection is the contact success of the initial 
enquiry (Revisal Notice). This was only 68% in the recent research study. Some of the 
failure was because of changed addresses, etc (10% of cases). But 23% did not respond 
at all. People are under a general duty to comply with the court’s requests for infor- 
mation to enable it to compile lists of jurors. However it is disturbing that such a pro- 
portion of them appear to be failing to comply. There is a case for creating a specific 
offence of fading to return a Revisal Notice and the Government is minded to 
do so. Views would be welcome. 

3. 7 . Figure 2 shows the outcome of Revisal Notices issued to potential jurors in the period 
covered by the recent research study. Apart from the 32% not contacted, 27% of poten- 
tial jurors were excluded at that stage. These will have been mainly those who are statu- 
torily disqualified or who were entitled to exemption on request - these categories are 
listed in Annex B. Some potential jurors may be excused by the clerk of court at this 
stage too, if, for example, they have a convincing reason why they should not serve in 
the next six months. 4% of those who were sent revisal notices were so excused at that 
stage in the research study. However, most requests for excusal are made when jurors 
are cited to court for a given date (see below). 

ELIGIBILITY FOR JURY SERVICE 

3.8. The law on eligibility for jury service is contained in section 1 of, and Schedule 2 to, the 
Law Reform (Miscellaneous Provisions) (Scodand) Act 1980 and is summarised in 
Annex B to this paper. There appears to be no case for a general review of eligibility. 
However there are two recommendations made by the Royal Commission on Criminal 
Justice on which the Government would wish to canvass views for implementation in 
Scotland. 

PERSONS ON BAIL 

3.9. Under the present arrangements those who have been convicted of an offence, except 
those who have been sentenced to imprisonment for three months or more and whose 



2 Eleetoral Registration in 1991, OPCS 1993 
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Figure 2 Eventual outcome of 10,980 revisal notices issued to potential jurors, 
Edinburgh Sheriff Court February- August 1993 



Empanelled 



8 % 




Discretionary excusal 



Not contacted 
\ 32% 



4% 



Statutory exclusion 



23% 



conviction is not spent for the purposes of the Rehabilitation of Offenders Act 1974, 
are eligible to serve on a jury. Those who have been charged with an offence and those 
who are on bail are also eligible to serve. The Royal Commission on Criminal Justice 
has recommended that in England and Wales a person who is on bail should be dis- 
qualified from jury service. Bail is not granted as widely in Scotland as in England and 
Wales, where any person not remanded in custody is usually released on bail. In Scotland 
the grant of bail is generally restricted to those whom the court considers should not 
be remanded in custody but who should be subject to the terms and conditions of bail. 

3. 10. The Royal Commission’s reasoning for making such a recommendation is not absolutely 
clear from the terms of its report, but it may be inferred that it is because there may be 
a risk that a person on bail might be biased against convicting the person being tried 
and might play an improper role in the jury’s deliberations. Whether or not that is likely, 
it is arguable that in Scotland, where a simple majority of eight out of fifteen jurors is 
required to secure a conviction, there is less chance of any one person determining the 
outcome of a jury’s deliberations than in England and Wales, where ten out of twelve 
are required for conviction. However, that point would lose force if a change away from 
the simple majority verdict were to be made, Tbe Government would welcome views 
on whether persons on bail should be disqualified from serving on a jury in 
Scotland. 
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MEMBERS OF RELIGIOUS SECTS 

3.11. The Royal Commission has also recommended that where practising members of a reli- 
gious sect or order find jury service to be incompatible with their tenets or beliefs, that 
should entitle them to be excused jury service. At present, the position in Scotland is 
that “vowed members of religious orders living in a religious community” are entitled 
to be excused if they wish (in England and Wales, such persons are ineligible). The 
Government would welcome views on whether in Scotland the category of 
persons excusable as of right should be extended to include practising members 
of a religious sect or order who find jury service to be incompatible with their 
beliefs. 



SINGLE SEX JURIES 

3.12. Under section 100 of the Criminal Procedure (Scotland) Act 1975, either the prosecu- 
tion or the defence may apply to have the case heard by an all-male or all-female jury. 
The same section also provides that a woman can ask to be exempted from service “by 
reason of the nature of the evidence to be given or of the issues to be tried”. It is not 
clear what the justification is for these provisions, but it is likely that they date from an 
age when it was considered unseemly for women to be exposed to evidence on certain 
subjects. As far as is known they are never used now. It seems inappropriate that they 
should even be available in this day and age and the Government proposes that they 
should be repealed. 



CITATION OF JURORS 

3.13. The factors which determine the numbers of jurors cited for a court sitting include the 
size of the jury, the number of trials set down for the sitting, the number of accused 
persons, the need to provide for some potential jurors being excused, the need to provide 
for the exercise of peremptory challenge by prosecution and defence, and the possibil- 
ity that some potential jurors will fail to turn up. The number actually cited is usually 
worked out by the clerk according to a formula which varies from court to court. The 
basic requirements are for 15 per case plus three per accused in the biggest (in terms 
of number of accused) trial, plus 3 (for the prosecutor’s peremptory challenge), plus an 
allowance for failure to turn up. The incidence of peremptory challenge and the propen- 
sity to turn up may vary from court to court and it may therefore be that under the 
present arrangements clerks rightly adopt different formulae to fit experience in their 
own courts. 

3.14. In some courts, eg Edinburgh Sheriff Court, there is continuous sitting of jury trials 
and practice has settled into an established jurors per week requirement (in Edinburgh 
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it is 100 per court) which generally appears to survive normal variations in numbers of 
trials set down. However there are some smaller courts where a single jury trial may 
take place from time to time, and others which might sit for a week or a fortnight from 
time to time, and the practice in these courts is different. 

3.15. Figure 3 shows the outcome of 4,500 juror citations issued at Edinburgh Sheriff Court. 
If these outcomes were representative of the national position it would mean that of 
the 100,000 people who are cited each year it is likely that 25,000 would be excused; 
3,000 would fail to turn up at court; 72,000 would either attend court or be standing 
by to attend; 20,000 would serve on a jury and the remaining 52,000 would not in the 
end be needed. The following paragraphs discuss the factors determining the number 
of potential jurors cited and what happens to them. 

Figure 3 Outcome of 4,500 juror citations issued at Edinburgh Sheriff Court, 
February-August 1993 

Empanelled 

18% 




Not balloted 
31% 



STATUTORY CONSTRAINTS 

3.16. Section 85(1) of the Criminal Procedure (Scotland) Act 1975 provides that for the 
purpose of the trial the number of jurors required to be summoned shall be 45, “unless 
otherwise directed”. This number has been in force since 1579. It was introduced as a 
limit to prevent the citing of excessive numbers of jurors by clerks who were notorious 
for demanding bribes from those cited to excuse them from service. Nowadays the 
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requirement appears to have little or no relevance, since it is normal to programme a 
number of juiy cases for a sitting of the sheriff or High Court and it will normally be 
necessary to cite many more jurors than 45. The numbers actually cited will depend on 
a number of factors which may vary from sitting to sitting, and it is clear that the statu- 
tory figure has no particular relevance. There seems to be no contemporary need for 
such a figure to be laid down in legislation and the Government proposes that it 
should be abolished. 

3.17. An obvious factor which determines the number of jurors cited is the size of the jury. 
However, in view of the links between this issue and the future of the simple majority 
verdict system, the issue is discussed at paragraphs 5.1 to 5.4 below. 

NUMBER OF TRIALS SET DOWN 

3.18. As indicated in the Review of Criminal Evidence and Criminal Procedure, in solemn 
cases approximately two thirds of all the trials set down will not take place on the date 
programmed, either because of a guilty plea, an adjournment or desertion by the pros- 
ecution 3 . While this ratio applies to the year’s cases, and will hold good for most sit- 
tings, clerks of court cannot assum e that the expected proportion of trials will collapse 
in each and every sitting. There would be justifiable criticism of the courts if prosecu- 
tion of a serious charge had to be abandoned as out of time because the court ran out 
of jurors on the day die trial was due to start. Clerks may, therefore, cite sufficient jurors 
to serve if all die trials go ahead. This means in effect three times as many as will be 
needed. 

3.19. There are two consequences of this. Firstiy, die proportion of trials not going ahead 
maybe the greatest cause of “excessive” citation of jurors and therefore of inconvenience 
to prospective jurors. The 53% of cited jurors either “not balloted” or “not used” in 
Figure 3 reflect this. Proposals for reducing that problem have already been published 
in die Review of Criminal Evidence and Criminal Procedure. Secondly, the excess of 
prospective jurors cited for trials which will not go ahead form a large pool of spare 
names to cover for those which are lost tiirough excusal, peremptory challenge, or failure 
to turn up. Therefore, while such a substantial proportion of trials fail to go ahead, the 
excess of jurors cited because of the other factors is masked. 

EXCUSAL 

3.20. There are a number of statutory grounds for disqualification from jury service, as well 
as exemption on request. These are set out in Annex B. Under paragraph 10 of Schedule 



3 Review of Criminal Evidence and Criminal Procedure, Scottish Office, 1993 
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3 to the 1975 Act, the clerk of court may excuse any person from jury service. There is 
no central or permanent local record of the number of potential jurors excused or the 
reasons accepted. The research project referred to in paragraph 3.3 revealed that the 
main reasons given for excusal were work commitments, holidays and medical reasons. 
These results are illustrated in Figure 4. A significantly higher proportion of potential 
jurors in social classes A and B were excused than in other groups and work commit- 
ments accounted for die majority of these excusals, followed by holidays. In the other 
social classes, work and holidays were also important but less dominant, and medical 
reasons were more important. 



Figure 4 Reasons for excusal (whole sample) % 






Exams 

Already cited 
Other 

Moved from area 

Holidays 

Family 

Medical 

Work 



3.21. There is no fixed policy on excusal and there are advantages in flexibility. Clearly it 
would be undesirable to insist that jurors serve on (lie days cited in all cases without 
regard to the consequences. While jury service is a duty that citizens owe to society, 
tiiere will be occasions when die cost or disruption arising from the need to serve on a 
jury are out of all proportion to the value of the service given. An example may be the 
self-employed person who has been cited at a particularly critical time for the business. 

3.22. In such cases the prospective juror may well be excused and at present will probably 
not have to serve at all. But diere is a danger tiiat the effect of excusals (which give 
understandable weight to the wider costs of insistence on jury service) will result in the 
unconscious selection of juries which are less representative dian they could be. 
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3.23. Those who are self-employed, and those in employment who occupy important, or 
apparently important, positions, or who can claim that their organisation or client group 
is particularly dependent on them, are more likely to be able to justify excusal than the 
average prospective juror. The consequence of this may well be that the retired, the 
unemployed, manual workers and housewives maybe better represented on juries than 
the self-employed, professionals and senior managers. 

3 .24. Even the most important people can be spared from their organisational or professional 
obligations. Most people take holidays from time to time. The key problem with jury 
service is the requirement to serve at a particular time. While the Government does not 
consider it reasonable that citizens should be required to attend on a particular day at 
all costs, it is equally unreasonable that citizens, other than those already excusable as 
of right, should avoid jury service altogether. It seems eminently reasonable that as long 
as people are given sufficient notice of the dates to allow them to make arrangements 
to cover their other obligations, and the option of an alternative date if for exceptional 
reasons appropriate arrangements could not be made at the appropriate time, they 
should in all but exceptional circumstances be required to serve. 

3.25. Employers have an importantpart to play in allowing employees time off for jury service. 
While employees undertaking jury service may result in some cost or inconvenience to 
employers, an effective criminal justice system benefits us all, employers included, and 
it is therefore desirable that employers adopt a supportive attitude in granting time off 
when requested. In Scotland, even jury trials are relatively short, averaging two days in 
the sheriff courts and four days in the High Court, and the burden on individual employ- 
ers is unlikely to be a heavy one. Government employees are generally given paid leave 
to undertake jury service. 

3.26. The Government would welcome views on whether: 

the statutory discretion to excuse should be tightened so that it may be exer- 
cised only “in exceptional circumstances” or a similar criterion; 

courts should make alternative dates available to the extent that all should be 
able to find a date on which they can serve without undue disruption to their 
personal, professional or commercial lives; 

the courts should develop a consistent policy on what should be accepted as 
exceptional circumstances. 

JURORS AVAILABLE TO SERVE 

3.27. According to the research study 30% of those to whom Revisal Notices are sent will be 
eligible and available to serve. A large proportion of them will attend court, although 
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some will be asked to stand by and telephone the court to find out if they will be needed. 
Figure 5 illustrates what happened to 3,283 jurors available to serve at Edinburgh Sheriff 
Court. Most of them were not needed because of trials failing to go ahead. About 25% 
were empanelled in juries. The remainder were challenged by the prosecution or 
defence (mainly tire defence). 



Figure 5 Use of 3,283 jurors available to serve at Edinburgh Sheriff Court, 
February - August 1993 

Empanelled 

25% 



Not used 
27% 



PEREMPTORY CHALLENGE 

3.28. Under section 130 of the 1975 Act both the prosecution and the defence may chal- 
lenge up to three of the jurors without giving any reason, the result being that those 
jurors will not sit on that jury. This is known as peremptory challenge. It is also possible 
to challenge particular jurors "on cause shown” if they are thought to be unsuitable 
because of insanity, or relationship or some other connection with any party to the ease. 
Objections on cause shown are veiy rare because the existence of peremptory challenge 
makes it generally unnecessary to proceed by convincing the court that the cause is a 
good one. Peremptory challenges affect a significant number of those balloted for jury 
service (3% according to the research already referred to, or perhaps 2,500 people a 
year nationally) and tire likelihood of such challenges increases the number of jurors 
who have to be cited for each sitting of the court. 

3.29. Jury trials are generally grouped in sittings, and challenged jurors can be recycled into 
other trials (they are only stood down for the trial for which they have been challenged) 
although this does not appear to happen frequently. In practice, it is necessary to increase 




17 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Juries and Verdicts 



the number of jurors cited only by the maximum number of challenges possible for one 
trial each day, that is the trial with most accused persons. So, if all the trials involve a 
single accused then six extra jurors (three each for defence and prosecution) will be 
necessary. If the largest number of accused is 4, then fifteen additional jurors would be 
needed on the day that that trial was expected to begin. That need not increase the total 
number of jurors cited for the session, because there are likely to be more “spare” jurors 
as a result of trials failing to go ahead than will ever be challenged. Peremptory chal- 
lenge does not therefore appear to be a major cause of inconvenience to prospective 
jurors, compared to the effect of trials not going ahead. There are however other argu- 
ments against the procedure. 

3.30. There is clearly a need for a procedure to stand down jurors who have a connection 
with the case or who seem unfit to carry out the duties of a juror or who might reason- 
ably be inferred to be biased. However it is less clear why jurors should be called to 
court and stood down without any reason being given. Apart from the inconvenience 
caused by the need to cite more jurors than are needed, such challenges are inexplicable 
to and embarrassing for the jurors challenged. Moreover the procedure is widely 
believed to be abused. It has been suggested that prospective jurors who are well edu- 
cated, or in a professional occupation, or of a certain sex, or even those who wear a suit 
and tie, will be objected to by the defence in the belief that they will be less likely to 
acquit the accused. It is also suggested that in cases of fraud or financial crime, prospec- 
tive jurors who are accountants or who otherwise seem well placed to understand the 
elements of the crime will be challenged in order to obstruct the jury’s understanding 
of the case. That is clearly not a justifiable or a desirable use of the right of peremptory 
challenge. 

3.31. By the very nature of the procedure, there is no direct evidence of whether and on what 
scale such abuse occurs. However the procedure clearly has the potential for abuse: in 
this connection it maybe relevant that Table 10 in Appendix 1 shows that persons from 
social groups A and B are much more likely to be challenged than those from other 
groups. (It should be noted, however, that although tire research study suggests that 
one sixth of jurors subject to peremptory challenge are challenged by tire Crown, in 
practice the Crown will normally exercise the right of peremptory challenge only in 
cases where, but for its existence, it would be able to show good cause for the challenge. 
For example, the Crown maybe aware of a family relationship between a potential juror 
and a Crown witness or a member of the procurator fiscal service, and may exercise the 
challenge in this situation in the public interest.) 

3.32. The original justification for the right of peremptory challenge arose in the days when 
the jury was chosen by the judge, who accordingly had the power to influence the verdict 
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by slanting the jury. Nowadays, when the jury is selected randomly, that justification 
has no force. When the Thomson Committee considered the issue of peremptory chal- 
lenge 4 it decided to recommend retention not because peremptory challenges as such 
were desirable but because the peremptory challenge procedure provided a quick and 
easy way of dealing with challenges which would otherwise be made on cause shown, 
and would therefore take up more court time. 

3.33. The right of peremptory challenge was abolished in England and Wales in 1988. Similar 
worries about the substitution of cause shown challenges were expressed then. The 
spectre of hours and days of examination of the prospective jurors to detect possible 
bias was raised. These worries have proved unfounded. Challenges on cause shown are 
rare in England and Wales. It seems likely that they would remain rare in Scotland if 
peremptory challenges were abolished. While it would be for the courts to determine 
what were good reasons capable of sustaining a challenge, it seems unlikely that they 
would countenance lengthy examination of a prospective juror’s background and opin- 
ions. The sort of connections which would be likely to justify exclusion from the jury 
are obvious ones which would normally be known to the parties to the case. Our jury 
system is based on random selection as the best means of achieving representative juries. 
It would be undesirable to move in the direction of the parties themselves, in effect, 
selecting the jury. 

3.34. It is not credible that in every jury there are likely to be three jurors who are either 
insane, or have a connection with the case, or give reasonable grounds for inferring bias. 
Where there are good reasons for challenging tire empanellment of a juror they should 
be capable of being stated and justified. Where the challenge cannot be so justified it 
arguably should not be allowed. The Government would therefore welcome views 
on whether the right of peremptory challenge should be abolished. 

3.35. There is one other proposal on which comments would be welcome. The list of assize 
at present contains the occupation of the prospective jurors. It is alleged that this forms 
tire basis of many peremptory challenges. If peremptory challenge is abolished, that will 
not matter. But it seems very unlikely that the courts would stand a juror down on the 
basis of occupation alone. And there seems to be no particular reason why occupation 
should be revealed in this way. (In England and Wales the occupation is not specified 
on the list of assize; indeed, it was not so specified even before the right of peremptory 
challenge was abolished in 1988.) The Government therefore considers that the 
list of assize should not include the occupations of the prospective jurors. 



‘‘Criminal Procedure in Scotland (Second Report) 1975 Crnnd 6218 
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Chapter 4 

JURY COMPREHENSION 



4.1. It is sometimes suspected that juries may have difficulty understanding the significance 
of all the evidence as it is presented and that this may hamper their ability to make 
soundly based decisions. It is difficult to establish the truth of this without research on 
real juries’ experiences. But there may be some apparent obstacles to jury compre- 
hension in some cases and there are some ways in which these obstacles might be 
removed. 

4.2. At the beginning of a trial a copy of the indictment is given to each juror and read aloud 
to the court. Then the first prosecution witness takes the witness stand. There are no 
opening statements. The indictment serves to explain the nature of the case against the 
accused. But in some cases it may be difficult for the layman to understand. Common 
law indictments may be relatively straightforward, but those involving statutory offences 
need to repeat the relevant components of the statutory offence and this, together with 
the formal style of the drafting may be enough to obscure the meaning to the lay juror. 
If, as sometimes happens, the leading of evidence then follows a sequence which is not 
that of the events being narrated, but may be dictated by the need to prove the bona 
fides of supporting evidence (eg of a photographer or a record keeper) then the jury 
may miss the significance of key elements in proving the offence. The judge will nor- 
mally point out these key elements in his charge to the jury at the end, but by then it 
may be too late, because the jury may not have noted evidence which turns out to be 
crucial. 



INTRODUCTORY STATEMENT 

4.3. While this does not suggest that the introduction of opening speeches by prosecution 
and defence is necessary, it does raise the question of whether more could be done 
before or as the trial starts to assist the jury in understanding its task. As indicated in 
paragraph 1.4 above, booklets are produced to explain to jurors what is expected of them 
and what will happen in court. Moreover, in practice judges do, where appropriate, 
explain at the outset of die trial what is expected of them. The Government would, 
however, welcome views on any additional steps which might be taken to assist 
the jury at this stage. 
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DRAFTING OF INDICTMENTS 

4.4. Narrative indictments provide an opportunity to put the key elements of the prosecu- 
tion case before the jury. It is unsatisfactory if the indictments are such that they may 
not be understood. While there are considerable constraints on the drafting of indict- 
ments, such as the need to replicate exactly the wording of statutory offences, which 
may make it difficult to present them in plain English, juror comprehension is a prime 
objective, and the Crown will continue to take particular care to ensure that as far as 
possible indictments are drafted to help all those involved in the case understand tire 
meaning of the charges. 
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Chapter 5 

SIZE OF JURIES 



5.1. As indicated in paragraph 3.17 above, an obvious factor which determines the number 
of jurors cited is the size of the jury. In the early years of Scottish court procedure the 
size of juries was variable and 12 was a common number. Later it became the rale that 
a jury should consist of an odd number, which made the achievement of simple major- 
ity verdicts more straightforward. But the number still varied. Juries of 13 and 17 were 
common, although smaller and larger numbers also occurred. However, since the latter 
half of the 16th Century Scottish juries have consisted of 15 people, unlike those in most 
other jurisdictions, which have 12. It is likely that this number was settled on simply as 
the most commonly adopted odd number. Whatever the origin and justification for 
juries of 15, it is undoubtedly true that if juries were smaller then fewer jurors would 
need to be cited and therefore fewer citizens inconvenienced. 

5.2. It is often said that the not proven verdict is linked with the size of Scottish juries and 
the simple majority verdict. The Thomson Committee in its second report 5 , in con- 
cluding that the not proven verdict should be retained, reported that its recommenda- 
tion was 

“clearly influenced by the view we take of die two related questions of the size of 
the majority required for a verdict of guilty and the number of jurors”. 

5.3. This conclusion merits further examination. The not proven verdict is not exclusive to 
jury trials. In fact as indicated in paragraph 7.7 below, far more not proven verdicts are 
reached by sheriffs and jus tices sitting alone in summary trials. If the not proven verdict 
were abolished, there would be no consequences for the decision-making process by 
which judges sitting alone come to their verdicts. However, in the more serious cases 
for which jury trial is thought appropriate, it is reasonable to examine whedier the criteria 
by which the verdict is reached are still appropriate, and this is considered below. 

5.4. The size of the jury as such seems irrelevant to the question of verdict. As indicated in 
paragraph 5.1, die simple majority system makes it desirable that the number of jurors 



5 op cit 
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should be odd rather than even so that there will always be a majority for conviction or 
acquittal. On the other hand, section 134 of the Criminal Procedure (Scotland) Act 1975 
provides for the reduction of a jury to a minimum of 12 when jurors have to be excused 
(for illness or other reason) after a trial has begun, and juries of that size return verdicts 
in Scottish trials from time to time. It seems that either three or two verdicts could be 
considered by juries of 13, 12 or 11 as effectively as by 15. Against this background, 
the Government would welcome views on the reduction of jury size to 13, .12 
or 11. 
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Chapter 6 

SIMPLE MAJORITY VERDICT 



6.1. In Scotland, a verdict of guilty is reached by juries on the basis of a simple majority. 
This means that, of the 15 jurors, only eight need to agree that the accused is guilty. (If 
eight or more jurors consider that the accused is not guilty or that the charge is not 
proven the accused will be acquitted.) In other jurisdictions the prosecution case gen- 
erally has to pass a harder test at trial. In England and Wales, for example, a ten-two 
majority is required, and in other jurisdictions the decision must be unanimous. 

6.2. The simple majority system has some advantages. It seems to result in quicker deci- 
sions. Certainly it is rare for Scottish juries to deliberate overnight before reaching a 
verdict - this happens in no more than a handful of cases each year. Moreover, it may 
discourage attempts to interfere with the jury. “Jury-nobbling” would involve nobbling 
eight jurors in order to be sure of avoiding conviction, whereas in England and Wales 
it would be sufficient to nobble three to prevent an immediate conviction (although 
with the possibility of a re-trial if the jury is hung, it would be necessary to nobble ten 
to be sure of an acquittal). 

6.3. The case for change to the simple majority system needs, however, to be considered in 
the context of the case for abolition of the not proven verdict, which is discussed in 
detail later in this paper. On a practical level the requirement for a simple majority, 
with a minimum of eight for guilty, could also work with a two verdict system. There is 
nothing intrinsically incompatible between the two. 

6.4. Those who consider that the not proven verdict provides an essential safeguard, by pro- 
viding an addi tional outlet for juries who have doubts, may be concerned that in the 
absence of such a safeguard a majority of eight to seven is too narrow a dividing line 
between conviction and acquittal, provides insufficient certainty that a conviction is jus- 
tified and risks creating dubious convictions. If a requirement for a larger majority (such 
as the ten to two majority required in England and Wales) does perform the same safe- 
guarding function as a third verdict it is in some respects a less satisfactory procedure, 
because it has effect by making it more difficult for a jury to come to a decision rather 
than by providing a direct outlet for juries who have doubts. 
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6.5. Increasing the minimum required for conviction to, say, ten (out of 15) for guilty would, 

however, be an option meriting consideration if the third verdict were to be abolished. 
But it would also be necessary to consider whether there should be a similar require- 
ment for acquittal. If not, then the effect would be that in all cases where fewer than 
ten jurors thought die accused guilty, he would be acquitted. This approach would risk 
reducing the number of convictions. It might also stigmatise those acquitted, since it 
would be known that people were being acquitted when a majority of the jury thought 
they were guilty. The consequence of having an either way test as in England and Wales 
- ten for guilty or not guilty - would be the possibility of hung juries, and therefore 
retrials. While this might be regarded by some as an undesirable consequence, the 
problem should not be exaggerated. In England and Wales in 1992 only 0.13% of jury 
trials were re-tried - 43 in all. On a proportionate basis the number in Scotland would 
be in single figures. We do not, of course, know how many Scottish jury decisions are 
reached on the basis of a majority of less than two thirds, and how many hung juries 
would in fact occur if such a change were made. The Government would welcome 
views on whether, if the three verdict system were abolished, the simple major- 
ity verdict should be replaced by two thirds or some other majority. 
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Chapter 7 

THE 3 VERDICT SYSTEM 



7.1. The three verdict system is a distinctive feature of the Scottish criminal justice system. 
The following paragraphs describe the history of the not proven verdict and its current 
use, and discuss die case for and against its retention. 

HISTORY OF THE NOT PROVEN VERDICT 

7.2. The not proven verdict has been part of the Scottish, criminal justice system for about 
300 years. The not proven verdict does not appear to be, or to have been, used in any 
odier legal system. Early records suggest that up until the beginning of the 17th century 
the jury were given the simple role of decidi ng on the guilt or innocence of the accused. 
The expressions commonly used to convey their decisions included “fylet” (fouled), 
“convict” or “culpable” for guilt and “clene” “innocent” or “acquit” for innocence. It was 
not until the latter part of the 17th century that the terms guilty and not guilty were 
generally used on their own. At the time it became the practice to word the indictment 
in a complex and formal style, often at great length. Any error in form would result in 
the dismissal of die case. The jury had to decide whether the facts stated in the indict- 
ment were proved and as a consequence the accused was guilty. Two possible compli- 
cations could arise in tiiis process: new facts could emerge which were not included in 
the indictment, or the defence might argue that the evidence put forward was not suf- 
ficient to substantiate the charge in die indictment. 

7.3. As a consequence, in .1660 judges began a practice of issuing special directions (“inter- 
locutors” ) to the jury informing them what facts they must find proved before the accused 
could be found guilty. These interlocutors were often extremely lengthy. During the 
period 1660 to 1688 juries sometimes refused to convict persons prosecuted under 
unpopular statutes such as the religious Acts against the Covenanters. To counter this 
the juiy’s function was restricted to assessing the evidence witii a view to finding the 
facts in the indictment proved or not proved leaving the decision on guilt or innocence 
to the judge, thus separating questions of fact and law. In this way, the verdicts of 
“proven” and “not proven” came into general use, although their use in isolation did not 
last long. 
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7.4. The move towards the current 3 verdict system started in the 1720s, first with the trial 
of Samuel Hale for murder in 1726 when the jury was so satisfied with the accused’s 
defence arguments that they returned a verdict of not guilty. Similarly, two years later 
James Carnegie of Finhaven was found not guilty of the murder of the Earl of 
Stradimore, in circumstances where it was admitted that the accused had killed the Earl 
of Strathmore, even if he had not intended to do so. Arguably, the jury should have 
returned the verdict “proven”, leaving the judge to decide whether the facts proved 
constituted a crime of murder. But the jury would not be constrained in that way. 

7.5. Over subsequent years juries resumed the right to declare accused persons “not guilty”. 
Judges gradually abandoned the practice of issuing special interlocutors, so the role of 
juries reverted to deciding on the innocence or guilt of the accused, rather than whether 
a long series of facts were proved or not proved. 

7.6. However, despite the brief time that the verdicts proven and not proven were used, 
juries and judges have continued to use the not proven verdict as well as the not guilty 
verdict. 6 

CURRENT USAGE 

7.7. The not proven verdict is still returned in a significant number of cases. According to 
figures routinely collected by the Criminal Justice Statistics Unit of the Scottish Office 
Home and Health Department, and reproduced in Table 1, between 4% and 5 % of 
those prosecuted in court are acquitted after trial; and the not proven verdict has been 
returned in 21% of these acquittals over the last five years. Table 2 shows that some 
types of court make more use of the verdict than others. Juries make proportionately 
more use of the not proven verdict, returning it in 42% of High Court and 33% of sheriff 
court acquittals, than do sheriffs and justices, who return it in about 21% of acquittals 
in the summary cases they hear alone. But because of the far greater number of sum mary 
prosecutions, 88% of not proven verdicts are returned by sheriffs or justices sitting 
alone. 7 



“Sources: see bibliography at Annex C. 

’These figures are all based on persons proceeded against. The incidence of multiple charges will mean that the proportion of charges 
on which acquittal results will be understated, and that the proportion of acquittals which are not proven will be rmerstated. On the 
other hand, no account is taken of directed acquittals, which may be recorded as not guilty. Nevertheless the figures do give: a rea- 
sonably accurate picture of die use of not proven over time, and of differences in use between die courts. 
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Table X: Use of Not Proven Verdict in Scotland 









Of which: 




Persons 






% 


% 




Acquitted 




Persons 


Not 


Not 


Total 


as a % 


Year 


acquitted 


guilty 


proven 


persons 


of persons 




on all 


on all 


on at least 


proceeded 


proceeded 




charges 


charges 


; one charge 


against 


against 


1992 


8,220 


78% 


22% 


184,374 


4% 


1991 


8,196 


78% 


22% 


178,687 


5% 


1990 


9,221 


77% 


23% 


185,166 


5% 


1989 


9,697 


79% 


21% 


183,070 


5% 


1988 


9,718 


80% 


20% 


187,577 


5% 


5 YEAR 












AVERAGE 


9,011 


79% 


21% 


183,774 


5% 


Source: CCJ Stats, Scottish Office 



Table 2: Use of Not Proven Verdict in Each Court Type 
5 year average 1988-1992 


Court 

Type 


Persons 
acquitted 
on all 
charges 


Of which: 

% % 

Not Not 

guilty proven 

on all on at least 

charges one charge 


Total 

persons 

proceeded 

against 


Persons 
Acquitted 
as a % 
of persons 
proceeded 
against 


High Court 


178 


58% 


42% 


977 


18% 


Sheriff Solemn 


452 


67% 


33% 


3,122 


14% 


Sheriff Summary 5,031 


78% 


22% 


90,138 


6% 


District Court 


3,350 


81% 


19% 


89,537 


4% 



Source: CCJ Stats, Scottish Office 
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Chapter 8 

WHAT NOT PROVEN MEANS 



8.1. There is no statutory, case law or generally accepted definition of the not proven verdict, 
nor of the difference between not proven and not guilty. In 1964, in the case of McNicol 
v HMA 8 , Lord Justice General Clyde gave die following opinion: 

“But apart from this aspect of the matter die three choices are in fact much more logical 
and in accordance widi principle than merely to give a jury two. Juries are not all-seeing 
and all-knowing. They are merely human beings and they can never know with certainty 
diat a man is guilty. The furthest they can go against him is to hold that on the evidence 
led before them it is proved beyond reasonable doubt that die accused did commit die 
crime. That after all is all that a verdict of guilty means. The true alternative to that 
verdict is that die Crown has not proved its case beyond reasonable doubt and the truly 
logical alternative, therefore, is a verdict of not proven. But there are cases where a jury 
can go further in the accused’s favour. The crucial Crown witnesses may be disbelieved 
or may be proved discreditable and the defence may be shown to be a tme defence 
which they accept. In that case, a jury may well be prepared to hold it positively estab- 
lished by the evidence diat the accused did not commit the crime and the appropriate 
verdict would then be a verdict of not guilty.” 

8.2. The most common popular explanation of the two verdicts is that not guilty means that 
the accused did not commit the crime, whereas not proven means that there was a rea- 
sonable doubt as to whether he did commit the crime. In other jurisdictions, of course, 
not guilty embraces both these possibilities. In the absence of a clear explanation of the 
difference between the two acquittal verdicts it is quite likely that not guilty verdicts in 
Scotland also embrace both views, and it cannot be said with confidence that all not 
guilty verdicts mean that the court drought the accused to be innocent. In fact courts 
are not asked to declare that an accused person is innocent. They are asked to decide 
whedier the Crown has proved its case beyond reasonable doubt. In law both the not 
guilty and not proven verdicts mean no more than that the Crown has failed to prove 
die accused’s guilt beyond reasonable doubt. 



8 McNieoI v HMA, 1964 JC25; 1964 SLT 151 



29 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Juries and Verdicts 



8.3. In giving guidance to juries before asking them to reach a verdict, judges normally make 
clear that a minimum of eight jurors must believe the case proved beyond reasonable 
doubt before die jury can return a guilty verdict; and point out that there are two acquit- 
tal verdicts, not guilty and not proven. From time to time judges have attempted to go 
further and explain the significance of die two acquittal verdicts, but diis has sometimes 
resulted in appeals on the grounds of misdirection. F ollowing a number of such appeals, 
the Appeal Court instructed judges not to attempt to explain the difference to juries, 
commenting that “it is in our view highly dangerous to endeavour to explain what the 
not proven verdict is in relation to the not guilty verdict” 9 . The most recent reported 
appeal alleging misdirection in relation to the available verdicts concerned a case in 
which the sheriff directed the jury dius: 

“...it may be that the words “not guilty” might just stick in your throats and you could 
not bring yourselves to utter them but nevertheless felt that the charges have not been 
proved fully to your satisfaction, then again, if that was so, a verdict of not proven would 
be appropriate.” 

8.4. In rejecting the appeal, the Lord Justice Clerk commented that the sheriff “was doing 
no more than telling the jury of the place which the not proven verdict occupies in our 
legal procedure” 10 . 



“McDonald v HMA, 1989 SLT298 
1D Larkin v HMA, 1993 SCCR715 
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Chapter 9 



MISCONCEPTIONS ABOUT THE NOT 
PROVEN VERDICT 



9.1. A number of criticisms of the not proven verdict which have been made in recent debate 
are based on misconceptions about the nature and effect of the verdict. These are dis- 
cussed below. 

9.2. According to an. opinion poll published last year 11 , a substantial proportion of Scottish 
citizens believe that a person who has been subject to a not proven verdict can be pros- 
ecuted again for the same crime if fresh evidence emerges (although the poll did not 
seek opinions on whether fresh prosecution was possible following a not guilty verdict). 
T his is incorrect. There is good justification for the rule that no person may be tried 
twice for the same offence 12 . The Crown has the responsibility of deciding when there 
is sufficient evidence to prosecute. It would be unfair and oppressive to individuals to 
leave open the possibility of the Crown bringing fresh proceedings when a court has 
decided that it has failed to prove its case, and this has been the rule for as long as crim- 
inal proceedings have been documented in this country. 

9.3. This misunderstanding is unfortunate, but it is easily put right by an appropriate expla- 
nation from the trial judge. And it is irrelevant to the task that a jury is asked to carry 
out. Its duty is to decide whether it has been established beyond reasonable doubt that 
the accused committed the crime charged. Whether or not there could be further pro- 
ceedings should not affect that decision. 

9.4. Another misconception is that the not proven verdict prevents* anyone else being con- 
victed for that crime. Again this is not true. If there is evidence that someone other than 
tire person tried may have committed the crime then it can and will be investigated. If 
the evidence justifies it, a fresh prosecution against another person can be brought. 
People may draw an inference from a suspicion that “the police are not looking for 
anyone else”. But that inference can and does arise after a not guilty verdict as much as 



“Report of a Survey on the Awareness and Understanding of the Not Proven Verdict, System Three Scotland for BBC Scotland Focal 
Point. 

12 The Royal Commission on Criminal Justice recommended that where a person is convicted of conspiracy to pervert the course of 
justice on the grounds that he interfered with members of the jury in a ease which led to acquittal, the trial should be regarded as a 
nullity and, if practical, the accused should be prosecuted again. The implications for Scotland of this recommendation are still under 
consideration. 
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after a not proven verdict. The not proven verdict imposes no more constraints on the 
prosecuting authorities than the not guilty verdict. 

9.5. Another criticism that is often expressed is that the not proven verdict enables juries to 
avoid their duty to reach a clear verdict or that it provides a soft option for juries who 
are reluctant to convict. Of course the not proven verdict is a clear decision to acquit 
and suggests that the jury was not convinced beyond reason able doubt that the accused 
committed the crime charged. As for being a soft option, since it is in its effects the 
same as a not guilty verdict, this criticism is hard to sustain. If the not proven verdict 
were not available, then in logic juries should choose not guilty in its place. 
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Chapter 10 



THE CASE FOR THE NOT PROVEN 

VERDICT 



10.1. There are three substantive justifications for the existence of the not proven verdict 
alongside the not guilty verdict. The principal justification for having a third verdict of 
not proven is that it provides an additional outlet for reasonable doubt. 
Notwithstanding tire clear principle (which is explained to juries in each solemn case) 
that a case must be proved beyond reasonable doubt, there is a risk, the argument runs, 
that some would in fact decide on a basis which is closer to the balance of probabilities. 
In other words “I drink he did it, although I am not sure” instead of “I am sure he did 
it”. The temptation to declare guilt on this basis may be increased by reluctance to 
declare an accused to be innocent (ie not guilty) when one believes that he is perhaps 
guilty. In such circumstances, it is argued, the existence of the not proven verdict is a 
safeguard which allows judges and juries to express their reasonable doubts in a manner 
acceptable to them. This justification appears to underlie the sheriff s remarks in Larkin 
v HMA, which were supported by the Appeal Court (see paragraphs 8.3 and 8.4 above). 

10.2. The second justification for tire not proven verdict is that judges and juries want to use 
it. The not guilty verdict came back into use because juries were not content with the 
available verdicts and declared on their own initiative that the accused was not guilty. 
Similarly, if they are reluctant to declare an accused to be not guilty, but do not regard 
the case as proved beyond reasonable doubt, they may regard the not proven verdict as 
appropriate. On this view, the availability of the not proven verdict is a pragmatic recog- 
nition of reality. The three verdict system can therefore be said to have evolved from 
the will of the people and is in keeping with the common law foundation of much of 
Scotland’s criminal justice system. 

10.3. The third justification concerns the credibility of victims and witnesses. There are cases 
in which the victim of a crime, and others, give evidence that a crime has been com- 
mitted, but the case against the accused is not proved. This may or may not be because 
there was insufficient corroborating evidence. It may mean that tire evidence of the 
victim and other witnesses was not believed, but it may not. It has been suggested that 
the not proven verdict is a more satisfactory verdict for the victim and others in such 
cases because it can reflect the absence of the necessary proof without casting doubt 



33 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Juries and Verdicts 



on the honesty or reliability of the victim. This advantage is particularly relevant to 
serious sexual offences where it may be that the victim is the only witness and there 
may be insufficient corroboration, although it may apply more widely. 

10.4. A smaller proportion of rape and sexual assault cases result in a conviction than other 
serious crimes, as Table 3 shows, and it does appear that a slightly higher proportion of 
acquittals are in the form of not proven verdicts in such cases than for other serious 
offences (45% compared with 40%). The difference is small (although it has been con- 
sistent over a number of years) and too much should not be read into it. 



Table 3: Sexual Assault Verdicts v Other Crimes, High Court 5 year average, 1988- 
1992 



Percentage of all indictments 







Not 


No 


Charge 


% 


Not proven as 




PNGA* 


Guilty 


Proven 


Proved 


Acquitted 


% of acquittals 


Sexual Assault 


2% 


18% 


15% 


64% 


33% 


45% 


Other Crimes 


8% 


9% 


6% 


77% 


15% 


40% 


All 


7% 


10% 


7% 


76% 


17% 


41% 



Plea of Not Guilty Accepted etc Source: CCJ Stats, Scottish Office 

CORROBORATION 

10.5. It has been argued that there is a link between the Scottish requirement for corrobo- 
ration of evidence and the not proven verdict. There is no connection in law which 
would have the effect of requiring a not proven verdict when corroboration is not estab- 
lished. If there is no corroborating evidence, then the case should not proceed to a 
verdict: in solemn proceedings, the judge should direct the jury to acquit on the ground 
that there is no case to answer. If a judge or jury fails to be convinced by certain evi- 
dence and therefore finds other evidence not to be corroborated then that is a differ- 
ent matter . It simply means that the judge or jury believes some evidence but not enough 
to convict, just as occurs in other jurisdictions without a corroboration requirement and 
there is no particular reason to associate a not proven verdict rather than a not guilty 
verdict with that position. 
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THE CASE AGAINST THE NOT PROVEN 

VERDICT 



PRESUMPTION OF INNOCENCE 

1 1 . 1 . It is often said that the not proven verdict is inconsistent with the presumption of inno- 
cence. A crimin al trial does not necessari ly provide an opportunity for an accused person 
to establish his innocence, although in some cases evidence may emerge which suggests 
that he or she is innocent. The trial is held to establish whether the Crown’s case is 
proved beyond reasonable doubt (the not guilty verdict in other jurisdictions is often 
interpreted as meaning not proven, guilty). Given that die trial may not give all accused 
persons the opportunity to establish their innocence, there is always a risk of stigma 
arising from the fact diat die person has been prosecuted and it is partly for that reason 
diat die principle that people shall be presumed innocent until proved guilty is so impor- 
tant. The not proven verdict is quite consistent with the presumption of innocence. It 
is the fact diat there are two acquittal verdicts and that one of them appears to accord 
more closely with that presumption that raises doubts about whether the presumption 
is truly being observed. 

11.2. In law and in practice persons whose eases are found not proven are in the same posi- 
tion as those found not guilty. They are not subject to any sanctions, restrictions on their 
liberty or loss of rights. Since they have not been proved guilty they should be presumed 
innocent. It is only in any social stigma which may attach to them diat this presumption 
may be weakened. 

STIGMA 

11.3. One of the most consistently expressed criticisms of the not proven verdict is that it 
leaves the character of those who are subject to it stained in some way; and that it is 
less than a full acquittal. “Go away and don’t do it again” is one popular interpretation 
of the effect of the not proven verdict. Another is “we think you did it, but we’re not 
absolutely sure”. The principle which most jurisdictions, including the Scottish one, 
follow, is that unless a case is proved against a person his or her character should be 
unstained, ie he is innocent unless and until proved guilty. Common perceptions of the 
not proven verdict contradict this principle. 
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11.4. Against this it must be said that persons found not guilty do not always escape stigma. 
Some stigma attaches to many forms of contact with the criminal justice system from 
“helping the police with their enquiries” to being tried in court. In some cases report- 
ing of the evidence against the accused clearly does stigmatise him whatever the verdict. 
Even after a not guilty verdict there may be cases where it is reported that “the police 
are not looking for anyone else”, with the clear implication that the accused was guilty 
but the prosecution could not prove it. 

11.5. Arguably th e public makes up its own mind about a case on what it has heard of the evi- 
dence and its attitude to the accused is not wholly determined by the verdict. There are 
cases where a not proven verdict is welcomed by a sympathetic public, and equally those 
where a guilty verdict has been perceived as unjust. The question of stigma is more 
complicated than a simple attachment to the not proven verdict. The existence of two 
different acquittal verdicts may increase the possibility of stigma. But that is not nec- 
essarily a conclusive argument against the three verdict system. 

SCOPE FOR CONFUSION 

11.6. As pointed out in paragraph 8.3 above, judges do not explain the distinction between 
the not guilty and not proven verdicts to juries, and this appears to be because of the 
difficulty of devising an adequate and proper explanation. It is arguably unsatisfactory 
that we should ask juries to decide a verdict when it cannot be explained to them what 
all the available verdicts mean. It is equally unsatisfactory that sheriffs and justices 
should be making the same decision in summary cases when there are no clear and gen- 
erally accepted criteria for choosing between the two acquittals. This lack of clarity and 
scope for confusion is in itself a disadvantage of the three verdict system. 

EFFECT ON VICTIMS 

11.7. When a serious crime is committed, it has a traumatic effect on the victim, the victim’s 
family and friends. Their trauma can be eased by the conviction of the perpetrator of 
the crime. Inevitably in some cases the perpetrator cannot be found. In others the person 
accused will be acquitted, whether by not guilty or not proven verdict, and this may 
cause further trauma for the victim’s family. In many such cases they may believe, despite 
the verdict, that the accused person did commit the crime, or if not they will be dissat- 
isfied that no-one has been convicted and punished for the crime. 

11.8. Plowever it is not clear that the returning of a not proven verdict is any more unsatis- 
factory for the victim and family than a not guilty verdict. In both cases the accused 
walks free and must be presumed innocent. In both cases there can be no further 
prosecution of that person. In both cases the Crown may bring a fresh prosecution 
against another person (although such proceedings are unusual, whatever the acquittal 
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verdict). Perhaps the dissatisfaction arises because the victim’s family adhere to the view 
that not proven means probably guilty and that there is a particular injustice in an acquit- 
tal in those circumstances. But it is difficult to imagine that a not guilty verdict, which 
would be the logical alternative, would be less hurtful. 

11.9. The Government would welcome views on whether the three verdict system 
should be retained. 
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Chapter 12 



TWO VERDICTS: GUILTY AND NOT GUILTY 
OR PROVEN AND NOT PROVEN 



12.1. Many of the objections to the not proven verdict are objections to the three verdict 
system and could be met by abolition of the not guilty verdict rather than by abolition 
of the not proven verdict. There is an argument that the available verdicts should be 
proven and not proven since this reflects the real purpose of a criminal trial which is to 
establish whether the Crown has proved its case beyond reasonable doubt and not to 
prove guilt or innocence per se. In any two verdict system one verdict means that the 
case is proved and the accused is guilty The other means that the case is not proved 
and the presumption of innocence means that the accused shall then be regarded as 
innocent. 

12.2. On the other hand, if concerns about stigma and the weakening of the presumption of 
innocence are sufficient to justify the abolition of one verdict, then there is an argu- 
ment for giving those acquitted under the two verdict system the benefit of being 
declared not guilty as is the case in other jurisdictions. However, the introduction of 
a two verdict system of proven and not proven is clearly an option on which 
views would be welcome. 

CONSEQUENCES OF ABOLITION 

12.3. Given the status of not proven as an acquittal equivalent in all legal and practical senses 
to not guilty, die consequence of abolishing the verdict should logically be an increase 
in the proportion of not guilty verdicts and no change in the proportion of guilty ver- 
dicts. Of course, we do not know what is in the minds of judges and juries who return 
not proven verdicts, and we cannot be sure what th e effect of abolishing the not proven 
verdict would be. Those who regard it as justified as a safeguard against doubtful con- 
victions, would expect abolition to lead to an increase in convictions. Those who think 
it illogical or redundant will expect to see no change. 
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Chapter 13 



SUMMARY OF PROPOSALS ON WHICH 
VIEWS ARE SOUGHT 



13.1. This paper invites views on the following: 

- whether a specific offence of failing to return a Revisal Notice should be created 
(Paragraph 3.6) 

- whether persons on bail should be disqualified from jury service (Paragraph 3.10) 

- whether practising members of religious sects or orders who find jury service to be 
incompatible with their tenets or beliefs should be entitled to be excused jury service 
(Paragraph 3.11) 

- the Government’s provisional view that the provisions for single sex juries and exemp- 
tion of women in section 100 of the 1975 Act should be aboli shed (Paragraph 3.12) 

- the Government’s provisional view that the statutory prescription of the number of 
jurors to be cited should be abolished (Paragraph 3.16) 

- whether the statutory discretion on excusal should be tightened and applied more 
consistently, as part of a package including greater flexibility about the dates of jury 
service (Paragraph 3.26) 

- whether the right of peremptory challenge should be abolished ( Paragraph 3.34) 

- the Government’s provisional view that the list of assize should not include the occu- 
pation of prospective jurors (Paragraph 3.35) 

- any additional steps which might be taken to assist the jury before or at the begin- 
ning of the trial in unders tanding what is expected of them (Paragraph 4.3) 

- whether the size of juries should be reduced to thirteen, twelve or eleven (Paragraph 
5.4) 

- whether, if the three verdict system were abolished, the simple majority verdict should 
be replaced by a majority of two thirds for either verdict, or some other majority 
(Paragraph 6.5) 

- whether the three verdict system should be retained (Paragraph 11.9); 

- whether, if it were abolished, it should be replaced by guilty and not guilty or proven 
and not proven (Paragraph 12.2). 
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Annex A 



THE PROCESS OF JURY SELECTION 



Stage 1 



Stage 2 



Stage 3 



Stage 4 



Stage 5 



Stage 6 



Stage 7 



Stage 8 




□ 



□ 

□ 



□ 



□ 



□ 



U 



□ 

□ 



□ 



% of adult population 
missing from Electoral Register 



% of non-response 
Initial requests for excusal 



Filtering requests for statutory 
excusal/ ineligible etc 



Further requests for excusal 



Non-attendance 



Potential jurors not needed and 
sen t home 



Peremptory challenges 
Challenge on cause shown 



Remaining potential jurors 
not used 
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ELIGIBILITY FOR JURY SERVICE 



The criteria for eligibility for jury service are laid out in the Law Reform (Miscellaneous 
Provisions) (Scotland) Act 1980. Section 1 of die Act specifies that a potential juror must be 
registered on the electoral roll, be aged between 18 and 65, be ordinarily resident in the United 
Kingdom and not fall within the definition of persons ineligible for juiy service as given in 
Schedule 1 of the same Act. 



A summary of the Schedule follows:- 



PARTI 
Group A 
Group B 
Group C 
PARTI 



PERSONS INELIGIBLE 
The Judiciary 

Others concerned with the administration of justice 
The mentally disordered 
PERSONS DISQUALIFIED 



This part comprises persons who have been sentenced in the UK, Channel Islands or the Isle 
of Man to five years imprisonment or more, and those sentenced to 3 months or more who are 
not rehabilitated persons for the purposes of the Rehabilitation of Offenders Act 1974. 



PART II - 


PERSONS EXCUSABLE AS OF RIGHT 




Group A - 


Parliament 




Group B - 


European Assembly 




Group C - 


The Forces 




Group D - 


Medical and similar professions (if actually practising) 




Group E - 


Ministers of religion and vowed members of religious 
gious community 


orders living in a reli- 


Group F - 


Others (namely those who have served on a jury in the previous five years or 
those excused by a court direction for a period which has not yet been com- 



pleted.) 



In addition, paragraphs 8-10 of Schedule 3 to the Criminal Procedure (Scotland) Act 1975 deal 
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with EXEMPTIONS and EXCUSALS. Under the terms of paragraph 8, a woman may apply 
to be exempted from jury service “on account of pregnancy or other female condition or 
ailment”. Paragraph 10(b) reiterates the power of the Clerk of Court, Clerk of Justiciary, or 
of any judge, to excuse any person from attendance. 
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APPENDIX 1 



1 . INTRODUCTION 

1.1 This Appendix presents key findings from a pilot research project into the 
selection of jurors in the Scottish Courts carried out by the Criminology Branch of The 
Scottish Office Central Research Unit. 

1.2 The research draws primarily on information gathered in the Sheriff and High 
Courts in Glasgow and Edinburgh over a 6-week period in August and September 
1993. It also draws on a retrospective analysis of the Lists of Assize for Edinburgh 
Sheriff Court for the period February to August 1993. As a result, the information 
available for Edinburgh Sheriff Court is more detailed than for the other courts 
studied. 

1.3 The results of this research provide important information about the levels and 
causes of attrition in the selection of jurors. It should be borne in mind, however, that 
the results refer to particular courts over a specific period of time. It is possible that 
rates of attrition in courts elsewhere in Scotland are different to those in Glasgow and 
Edinburgh and also that there is a seasonal effect which is not adequately documented 
by the present study. That said, the courts in Glasgow and Edinburgh together 
account for a large majority of all cited jurors across Scotland as a whole. It is also 
likely that broad patterns and levels of attrition will be similar in other parts of the 
country and throughout the year. However, further research would be needed to 
establish this definitively. 

1.4 Further analyses of the results of the study will be published in due course. 
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2 . 



SUMMARY OF FINDINGS 



• Approximately 1 in 3 revisal notices were either not returned to the courts or 
were returned having failed to reach the intended addressee. 

• Because of statutory exclusions and discretionary excusals at this stage, 
only 6 in every 10 individuals who returned revisal notices were 
subsequently entered onto the List of Assize. 

• Of those actually cited to attend court, approximately 1 in 4 was excused 
from doing so. Among those in the higher socio-economic groups, this 
figure was more than 1 in 3. 

• The most common reason for excusal was employment, accounting for 
roughly 1 in 4 of all those excused at this stage, followed by medical 
problems. The pattern varied, however, between men and women and 
different socio-economic groups. 

• Approximately 1 in every 25 people who were expected to attend court for 
jury service failed to do so. 

• More than 4 in every 10 of those cited to attend were not balloted because of 
trials not proceeding for various reasons. 

• Roughly 1 in 20 of those who were balloted were the subject of a 
peremptory challenge, either by defence or prosecution. This figure was 
higher for those in professional and managerial occupations. 

• Just under half those balloted were eventually empanelled on a jury. 

• Approximately 5 potential jurors were cited for each juror actually 
empanelled. 

• A diagram summerising the results of the research and showing the number 
of potential jurors excluded at each stage can be found on p. 9. 
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3. 



THE PROCESS OF JUROR SELECTION 



3.1 The process by which a jury is selected from the population at large Is a lengthy 
one involving a number of stages or layers of filtering. These are represented 
diagrammatically below. 



Figure 1. The process of juror selection 



Stage 1 



Stage 2 



Stage 3 



Stage 4 



Stage 5 



Stage 6 



Stage 7 




l\U’V‘JM!LL> 



• % of adult population 

missing from ER 



• % non-response 

• Initial requests for excusal 



• Filtering for statutory 
excusals/ineligible etc. 



• Further requests for excusal 



• Non-attendance 



* Potential j urors not needed 
and sent home 



* Peremptory challenges 

• Challenge on cause shown 



• Remaining potential j urors 

not used 
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4. STAGE 1: POTENTIAL JURORS MISSING FROM THE ELECTORAL 
REGISTER 



4.1 The names and addresses of potential jurors are selected at random from the 
Electoral Register (ER). Not all those eligible, however, are included on the ER. 
Detailed information on the level of under-registration is not available, but a recent 
study by the Office of Population Censuses and Surveys provides some rough 
indicators. 

4.2 Their comparison of the ER with a survey of households which took part in the 
1991 Census suggests that the level of non-registration in April 1991, when the Census 
took place, was 7.1% in Great Britain as a whole and 6.6% in Scotland. 1 However, 
because some people who are not registered will also have been missed by the Census 
or by the survey, the actual level of non-registration is likely to be slightly higher than 
this estimate. The best estimate of non-registration in private households in England 
and Wales lies between 7.4% and 9.0%. Unfortunately, the report does not provide a 
comparable estimate for Scotland - though it is reasonable to assume that the actual level 
of under-registration in Scotland is at least 7%. 

4.3 There is some evidence that the level of under-registration has increased over 
the past 25 years. The 1991 survey estimate that 7.1% of eligible persons in private 
households in Great Britain were not included in the 1991 electoral register compares 
with estimates of non-registration of 4.5% in 1966 and 6.5% in 1981. 

4.4 The 1991 survey found that non-registration was not random but 
disproportionately concentrated among certain groups. The age group most likely to be 
missing from the ER was the youngest, with 23% of those reaching 18 during the life 
of the register not included. Non-registration was lowest (2%) among those aged 50 or 
over. The study also revealed a significant gender difference with non-registration rates 
for men at 8.3% and women at 6.1%. Non-registration was lowest (6%) among those 
born in the UK, Irish Republic or Old Commonwealth, and highest (37%) among those 
born in the New Commonwealth. In terms of tenure, home-owners had the lowest 
level of non-registration - 2.6% - compared with a non-registration rate of 38.2% 
among those living in privately rented, furnished accommodation. 

4.5 While the names of some potential jurors are entirely missing from the register, 
it may also contain entries for individuals no longer entitled to register at the address 
specified. The OPCS survey estimated that between 6 and 7.9% of those registered 
were not resident at the address listed when the census was carried out in April 1991. 
Furthermore, this level of redundant information will not remain constant throughout 
the life of the register. In fact, Lynn and Lievesley estimate that by the end of the 
electoral year the proportion of redundant addresses has increased to approximately 
16%. 2 A consequence of this is that the proportion of revisal notices issued to potential 
jurors which fail to reach their intended target will rise throughout the 12 months in 
which the electoral register is in force. 



1 Steven Smith, Electoral Registration in 1991: a survev carried out by the Social Survey Division of 
OPCS on behalf of the Home Office and The Scottish Office Home and Health Department. OPCS, 
1993. 

2 Peter Lynn and Denise Lievesley, Drawing General Population Samples in Great Britain. SCPR, 
1991. 
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5. 



STAGE 2: ISSUING OF REYISAL NOTICES 



5.1 Revisal notices are issued to those people whose names have been drawn at 
random from the Electoral Register and inform them that they are likely to be called for 
jury service at some point during the next six months and request basic information 
concerning age, occupation, holiday plans, etc. No record is usually kept of the names 
and addresses of those to whom revisal notices are sent. As part of the research, two 
batches of revisal notices (for Glasgow and Edinburgh Sheriff Courts) were, therefore, 
marked and tracked upon their return to court staff. 

5.2 The results indicate a high level of attrition. This is largely due to simple non- 
response, which accounts for 23% of all revisal notices issued; but in a further 10% of 
cases the notice has been returned to the courts as ‘not known’ at that address. 
Although the percentage of revisal notices actually returned is broadly similar in 
Glasgow and Edinburgh Sheriff Courts, as Table 1 shows, the pattern of non-return is 
slightly different. 



Table 1 . Response to revisal notices (Edinburgh and Glasgow Sheriff Courts) 





Edinburgh 
Sheriff Court 


Glasgow 
Sheri ff Court 


Edinburgh and 
Glasgow (combined) 




n=2024 


n=1080 


n=3104 




% 


% 


% 


Not returned 


20 


29 


23 


Returned not known 


12 


7 


10 


Returned completed 


68 


64 


67 


TOTAL 


100 


100 


100 



6 . STAGE 3: INITIAL EXCLUSIONS AND EXCUSALS 

6.1 Of those revisal notices returned to the courts, a large percentage are not 
subsequently entered into the pool of potential jurors as they are first filtered for those 
people who, by virtue of their occupation, nationality, criminal record, etc., are not 
eligible to serve or are otherwise excluded from serving on a jury. The court staff may 
also grant some initial excusals at this stage on discretionary grounds - for example, ill 
health or family or work commitments. 

6.2 As Table 2 shows, a higher percentage of those who returned revisal notices in 
Edinburgh were excluded at this stage than in Glasgow. 



Table 2. Rate of exclusion at revisal notice stage (Edinburgh and Glasgow Sheriff Courts) 





Edinburgh 
Sheriff Court 


Glasgow 
Sheriff Court 


Edinburgh and 
Glasgow (combined) 




n=1383 


n=706 


n=2089 




% 


% 


% 


Returned but excluded 


40 


32 


37 


Returned and entered on 
List of Assize 


60 


68 


63 


TOTAL 


100 


100 


100 
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6.3 Data on the reasons for exclusion at this stage are available for Edinburgh 
Sheriff Court only and are shown below. 



Table 3. Reasons for exclusion at revisal notice stage (Edinburgh Sheriff Court) 



Excluded at revisal 
notice stage 

n=544 




% 


Over age limit 


61 


Cited within last 5 years 


14 


Medical grounds 


13 


Work or family commitments 


3 


Employed in criminal justice system 


3 


Other excluded profession 


2 


Prison record 


2 


Deceased 


3 


Other reason 


0 


TOTAL 


101 



Note: Total does not add to 100 because of rounding 



6.4 Taking into account non-returns, those who had moved and initial excusals and 
exclusions, 41% of those to whom revisal notices were issued in Edinburgh and 48% 
in Glasgow were eventually entered into the pool of potential jurors (43% across both 
courts). 



7 . STAGE 4: POST-CITATION EXCUSALS 



The level of excusal 

7. 1 Juror citations are usually issued 14 days before the court sitting. During this 
time, many more requests for excusal are received. The level of excusals granted to 
potential jurors between citation and the day of the sitting is shown in Table 4. 



Table 4. Level of excusals (Edinburgh and Glasgow Sheriff and High Courts) 





Edinburgh 
Sheriff Court 


Glasgow 
Sheriff Court 


Edinburgh 
High Court 


Glasgow High 
Court 


All courts 
combined 




n=2960 


n=450 


n=200 


n=199 


n=3809 




% 


% 


% 


% 


% ‘ 


Excused 


24 


16 


29 


16 


23 


Not excused 


76 


84 


71 


84 


77 


TOTAL 


100 


100 


100 


100 


100 
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7.2 It is clear that a greater proportion of potential jurors are excused at this stage in 
Edinburgh (in both Sheriff and High Courts) than in Glasgow. Though it should be 
noted that the High Court samples in both Edinburgh and Glasgow are relatively small, 
it appears that there is a real difference in the levels of excusals in the two cities. 

7.3 There is also a marked gender difference in patterns of excusal, with women 
more likely to be excused. This held true across ail four courts. 



Table 5. Level of excusals by gender (whole sample) 





Men 

n=1909 


Women 

n=1900 




% 


% 


Excused 


19 


26 


Not excused 


81 


74 


TOTAL 


UK) 


LOO 



7.4 If the level of excusal by socio-economic group is examined, it is also clear that 
those in groups A and B are more likely to be excused. 3 



Figure 2. Level of excusal by socio-economic group (whole sample) % 




3 The List of Assize contains the name, address and occupation of potential jurors. Though the 
description of occupation is very basic, in most cases it proved possible to use it to assign individuals to a 
socio-economic group. This was done using the JICNARS classification system which is widely used in 
market and social research. Two points should be noted about its application here, however. First, 
individuals have been classified on the basis of their own occupation, rather than by that of the head of 
household, as is usually the case. Secondly, certain occupations (such as ‘civil servant’) could not be 
classified - these accounted for approximately 3% of the sample. 
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Reasons for excuse! 



7.5 The pattern of reasons for excusal was similar across all four courts. Most 
commonly, potential jurors were excused because of work commitments (23% of all 
excusals at this stage), followed by medical or health reasons (20%), holidays (19%) 
and the potential juror having moved from the area (13%). 



Figure 3. Reasons for excusal (whole sample) % 



Already cited Exams Other 




Medical 

21 % 



Work 

24% 



7.6 The pattern was somewhat different for men and women, however, and across 
different socio-economic groups. 

7.7 The largest proportion of men excused at this stage (32%) were excused 
because of work commitments (17% of women); while for women the most common 
grounds for excusal were medical (25%, compared to 14% for men). As can be seen 
from Table 6, women were also more likely to be excused because of family 
commitments. 



Table 6. Reasons for excusal by gender (whole sample ) 





Men 

n=1909 


Women 

n=1900 




% 


% 


Work 


32 


17 


Medical 


14 


25 


Family 


2 


8 


Holiday 


19 


20 


Gone away 


12 


14 


Other 


21 


16 


TOTAL 


100 


100 
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7.8 As Figure 4 shows, for those in socio-economic groups A and B, work is by 
far the most frequent reason for excusal (accounting for 52% of all excusals at this 
stage), followed by holidays (24%). For those in lower socio-economic groups, the 
pattern is very different. Work is still an important reason, with the exception of those 
in group E (mostly housewives and unemployed people) - but excusal on medical 
grounds is also significant, as is change of address. For those in group E, family 
commitments account for a greater proportion of excusals than in other groups, which 
may be explained by the high proportion of housewives in this category. 



Figure 4, Reasons for excusal by social class (whole sample) % 




A/B Cl C2 D E 



8 . STAGE 5: NON-ATTENDANCE AT COURT 

8.1 Though they have not been granted excusals, a small number of jurors simply 
fail to attend court. The research provides some information on the incidence of non- 
attendance, though the relatively small sample size means that the findings should be 
treated with caution. 

8.2 The level of non-attendance was the same in each of the four courts examined - 
in each, 4% of those cited failed to attend. There was very little difference in rates of 
non-attendance between men and women, though some differences were apparent in 
relation to social class. These are shown in Table 7. 



Table 7. Rates of non-attendance by social class (whole sample) % 





A/B 

n=75 


Cl 

n=421 


a 

n=256 


D 

n=270 


E 

n=233 




% 


% 


% 


% 


% 


Attended 


100 


98 


96 


96 


93 


Did not attend 


- 


2 


4 


4 


7 


Total 


100 


100 


100 


100 


100 
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9. 



STAGE 6: LATE PLEAS/COLLAPSE OF TRIALS PRE-BALLOT 



9. 1 Sometimes none of the trials planned for a court session will actually proceed, 
primarily because of the large number of late guilty pleas. In such cases, the potential 
jurors from the relevant List of Assize will be told that their services are not required. 
(Many courts now operate information lines so that potential jurors can phone in to find 
out if they are required to attend - it is not always the case that they are actually 'sent 
home' from the courts.) 

9.2 For Edinburgh Sheriff Court, it proved possible to obtain information about the 
number of Lists of Assize from which no jurors were actually drawn for the period 
February to September 1993. During that time 90 Lists of Assize were issued and 
jurors were drawn from 51 of these. Thus, those people on 39 Lists of Assize, 
representing 43% of all potential jurors for the period, were not balloted. (No 
comparable information for the other courts is available from the current research.) 



10. STAGE 7: THE JURY BALLOT 



10. 1 The final stage in the selection of jurors is the ballot, at which point potential 
jurors may be challenged by either the Crown or the defence. The research provides 
some information on the incidence of such challenges, though the relatively small 
sample size again means that the results should be treated with caution. Of those jurors 
who took part in the ballot (i.e. those who were not excused, failed to attend or were 
sent home because of the collapse of trials etc.), 6% were objected to - 1% by the 
Crown and 5% by the defence. As Table 8 shows, however, there was variation in the 
rate of challenge across the different courts, though this may be an artefact of the small 
sample size. 

10.2 Overall, 47% of those balloted were eventually empanelled and 47% were not 
used. The rate of empanelment was highest in Edinburgh Sheriff Court and lowest in 
Glasgow High Court. 



Table 8. Outcome of jury ballot (Edinburgh and Glasgow Sheriff and, High Courts) 





Edinburgh 
Sheriff Court 


Glasgow 
Sheriff Court 


Edinburgh 
High Court 


Glasgow High 
Court 


All courts 
combined 




n=340 


n=359 


n=134 


n=161 


n=994 




% 


% 


% 


% 


% 


Challenged by Crown 


1 


0 


2 


0 


1 


Challenged by defence 


5 


5 


11 


1 


5 


Empanelled 


53 


46 


44 


39 


47 


Not used 


41 


49 


43 


61 


47 


TOTAL 


100 


100 


100 


101 


100 



Note: Totals may not add to 100 because of rounding 



10.3 In terms of gender, men appear more likely to be challenged and less likely to 
be empanelled, though the differences are slight. 
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Table 9. Outcome of jury ballot by gender 





Men 
n=5 1 5 


Women 

n=479 




% 


% 


Challenged by Crown 


1 


0 


Challenged by defence 


5 


4 


Empanelled 


45 


49 


Not used 


48 


47 


TOTAL 


99 


100 



Note: Totals may not add to 100 because of rounding 



10.4 As Table 10 shows, a higher percentage of those in socio-economic groups A 
and B were challenged, either by Crown or defence (17% - compared with 6% of those 
in group Cl and 3% of those in group E). Those balloted from group D were the most 
likely to be actually empanelled, with those from groups A and B the least likely. 



Table 10. Outcome of jury ballot by socio-economic group (whole sample) % 





A/B 

n=48 


Cl 

n=306 


Cl 

n= 1 95 


D 

n=233 


E 

n=185 




% 


% 


% 


% 


% 


Challenged by Crown 


0 


0 


3 


1 


1 


Challenged by defence 


17 


8 


3 


2 


2 


Empanelled 


40 


46 


47 


52 


46 


Not used 


43 


46 


48 


44 


52 


TOTAL 


100 


100 


101 


99 


101 


Note: Totals may not add to JOG because of rounding 



1 0.5 For Edinburgh Sheriff Court, it is also possible to estimate the number of those 
eventually empanelled as a proportion of those initially cited to attend court. Between 1 
February and 31 August 1993, approximately 4,500 citations were issued to potential 
jurors and 825 jurors were empanelled. Thus only 18% of those cited were actually 
empanelled on a jury. 



11. THE EFFECT ON JURY REPRESENTATIVENESS 



11.1 The results of this research have indicated high levels of attrition in the selection 
of jurors in the Scottish courts and, moreover, that this attrition has a differential impact 
on different sections of the population. It is reasonable to assume that there are, 
therefore, implications for the overall representativeness of juries empanelled, 

1 1 .2 It is sometimes suggested that middle class professionals are under-represented 
• as jurors because they have a greater chance of being objected to or excused. While the 

present research provides some evidence that those in higher socio-economic groups 
are indeed more likely to be challenged or excused, this should not necessarily be taken 
as evidence that they are under-represented on juries relative to other sections of the 
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population. Other factors, such as non-inclusion on the electoral register or non- 
response to revisal notices, have equally important implications tor the 
representativeness of those eventually empanelled and are likely to impact 
disproportionately on those in lower socio-economic groups. 

11.3 Unfortunately, the scale of the present research does not allow for a detailed 
examination of the question of juror representativeness, as very little information 
relating to the socio-economic or demographic characteristics of potential jurors is 
available at each stage in the selection process. It is hoped to cany out some further 
analysis of the data using a post-coded socio-demographic classification system, but a 
more sophisticated project would be needed to address the issue in detail. 
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